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Children in Prison

Repression under the Guise of Protection in the
Luxembourgish Youth Protection System

As the country with the highest minimum
age of criminal responsibility in Europe,
Luxembourg considers delinquent minors
primarily as children in distress who need
and deserve support. As a result, their
infractions to penal law are adjudicated
under the loi du 10 aodit 1992 relative & la
protection de la jeunesse. Despite this pri-
marily protective philosophy, the Luxem-
bourgish approach to juvenile delinquency
can in fact be very repressive, which is best
illustrated by the controversial topic of
juvenile incarceration.

The idea of punishment within the /loi du
10 aodir 1992 is particularly evident in
the doctrine that more severe infractions
require harsher consequences. In fact, the
law provides for longer periods of inter-
vention either in the form of so-called
mesures or as placements, including in
prison, depending on whether the child
has committed an infraction that would
have been considered an offence (4élit) or a
crime (crime) had it been committed by an
adult. The former risk losing their liberty
up until the age of 21, whereas the latter
may find themselves incarcerated until
they turn 25 (articles 3-4). If all interven-
tions by the court were indeed “protective”
only, as the title of the law implies, the
possible intensity of “educational” meas-
ures would not be reliant on the type of
infraction committed by a juvenile.

The practice of incarcerating minors

The harshness of the current legal frame-
work is best illustrated by the use of impris-
onment, the most repressive criminal justice

tool. Article 26 of the loi du 10 aoiit 1992

states that a minor can, under exceptional
circumstances, be placed in adult prison
for periods of up to a month, at the end
of which the placement can be renewed for
another month at a time, until the young
person turns 18. Unlike other jurisdictions
with similar legislation, the Luxembour-
gish law does not mention a distinct set of
conditions under which such an incarcera-
tion is possible, but instead leaves it up to
the youth judge to decide what constitutes
a “case of absolute necessity”.

Juveniles at the Centre pénitentiaire de
Luxembourg (CPL) Schrassig are kept in
a special wing, separate from adult detain-
ees. A complete separation, however, is not
possible, as minors can still communicate
with adult prisoners through windows
and from the court, and risk running into
them, when walking to specialised facilities
within the prison, such as the infirmary.
Such an incomplete separation is against
international law, a fact that has been rec-
ognised by Minister of Justice Sam Tan-
son," as well as her predecessor Felix Braz.”

Up until recently, incarcerating children
in the CPL Schrassig was a relatively com-
mon occurrence. Unlike the vast major-
ity of other European juvenile justice
laws, the loi du 10 aoiit 1992 does not
provide a minimum age for a young per-
son to be sent to the (adult) prison, pro-
vided the youth judge sufficiently justifies
their decision. Until just a decade ago, a
lot of minors, some of whom were very
young, were incarcerated in adult prison.
In the 2000s, there were multiple years
in which children as young as 12 or 13
were incarcerated in adult prison. In no

year in that decade, the youngest prisoner
in the CPL was older than 15.> Accord-
ing to former Ombudsman, Marie Anne
Rodesch-Hengesch, many of these chil-
dren were also addicted to drugs and were
self-harming, making prison an even more
inappropriate environment for them. Even
the new Unité de sécurité pour mineurs
(Unisec) juvenile detention facility has no
lower age limit and can in theory house
children between the age of 0 and 18.

The incarceration of very young chil-
dren in adult prison was made even more
problematic due to its racist undertones.
As the Ombuds-Committee reported in
a number of annual reports many of the
very young inmates were part of the Rom-
ani people, who had often been criminally
exploited by members of their family to
assist in burglaries, rather than having
committed crimes on their own initiative.

The negative effect of short stays

Unfortunately, it is impossible to tell from
the data how long each child was in adult
prison for, as only the duration of the
shortest and longest stay in a particular
year are published. In all years the shortest
stay was only one or two days, but some
children stayed for several months, includ-
ing one child in the year 2000 who was
incarcerated for 23 months. It has long
been known that short prison sentences
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in particular are often counterproductive
and increase the likelihood of re-offend-
ing among adult convicts.* Especially
low-risk offenders, who are dispropor-
tionately common among juvenile delin-
quents,’ are negatively affected by short
periods of imprisonment.® Particularly
very short stays of only a few days at an
adult prison are reminiscent of so-called
“Scared Straight” programmes that expose
at-risk or delinquent teenagers to the real-
ities of adult prison to deter them from
further crime. Since the inception of those
programmes, it has become abundantly
clear that exposing young people to adult
prison, even for short periods of time
actually significantly increases the risk of
recidivism.”

The terrible fates that young people who
have experienced adult prison endure
after their release were also recorded by
the Ombuds-Committee.® Marie-Anne
Rodesch-Hengesch had been following
the cases of the young people she had met
on her first visit to the CPL in 2003. By
2007, at least three of them had died of
overdose, while every single other child
she had met, apart from the Romani
children, who had likely left the country
since, had reoffended, with many being
incarcerated again.

Steady decline in prison placements

Over the last years, however, a general
change of opinion and practice among
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youth justice professionals in terms of
juvenile incarceration has taken place.
Since the opening of the Unisec, a closed
juvenile detention facility on the site of
the Centre socio-éducatif de I'état in Drei-
born, in November 2017, the number of
young people who have been incarcerated
in Schrassig has declined rapidly.” The
Unisec was intended as an alternative to
imprisoning minors that had become too
difficult to handle in Luxembourg’s other
institutions, thus diverting young people
away from the CPL. Statistics show that
since the opening of the Unisec, the num-
ber of young people sent to Schrassig has
dropped drastically. While in any given
year since 1992 an average of 20 to 40
minors had been sent to the CPL, with a
grim record of 72 in 1997, only six juve-
niles were in 2018, none in 2019, and one

in the first half of 2020.1°

More importantly, however, the decline
in prison placements is the result of a
clear political will to abolish this practice
expressed by the government and many
of those who work within fields deal-
ing with juvenile delinquents. While the
2018/2019 failed juvenile justice reform
project still included the option of send-
ing juveniles to Schrassig, a fact that was
heavily criticised by the Conseil d’Etat,"
there has been a clear turning point in the
political debate surrounding this topic. As
a result of the intervention by the Com-
mittee on the Rights of the Child (CRC),"
as well as a cycle of conferences on youth
justice, organised by the University of Lux-
embourg and the Association nationale
des communautés éducatives et sociales du
Luxembourg (ANCES)," in spring 2019,
the Luxembourgish government has since
pledged to introduce a minimum age for
incarceration and has decided to draft a
new juvenile justice and protection law
based on children’s rights principles.

It is essential that the Luxembourgish
government live up to their promises and
reform the current legislation as soon as
possible. As the current law allowed for
the extensive incarceration of juveniles in
adult prison just two decades ago, there
is nothing preventing a renewed rise of
such placements, should societal attitudes
change, especially if a particularly grue-
some crime, like a school shooting or
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murder, were to be committed by a very
young child in the future. While it has
certainly contributed to keeping children
out of adult prison, the Unisec does not
provide a guarantee either that no more
minors will end up in Schrassig, as the
recent case of a 17-year-old boy who was
sent there in January illustrates. In fact,
without a legislative change, opening
the Unisec all while keeping the option
of sending children to Schrassig, has the
potential of leading to harsher interfer-
ence in the lives of juvenile delinquents
and an increasingly repressive approach to
youth crime, which can be acted upon as
soon as the political landscape changes.

Unisec: still carceral in character

While certainly preferable to adult
prison, the Unisec still retains a distinctly
carceral character. The guards who work
there have been trained in Schrassig
Prison, and the building is built accord-
ing to European prison norms. Young
people are only allowed to move between
different rooms together with a guard or
other member of staff and are completely
cut off from the outside. They cannot
leave for weekend visits at home or to
go to school and only meet their fami-
lies in specific visiting rooms. Retaining
both the Unisec and Schrassig as possi-
ble placements for juvenile delinquents
means that there are now, in theory, even
more available spots to deprive minors of
their freedom.

The existence of incarceration of minors,
including in adult prison, in Luxem-
bourg, is particularly problematic as the
youth protection system does not rigor-
ously distinguish between disobedient
and offending children. In Luxembourg,
statute offences, such as skipping school,
running away from home or a care home,
or even “misbehaviour or lack of disci-
pline [causing] serious discontent among
one’s parents” (loi du 10 aodit 1992, arti-
cles 7-8), may result in them being sent
to the Centre socio-éducatif de I'Etat
(CSEE) Dreiborn or Schrassig, where dis-
obedient juveniles live together with those
who have committed acts that would have
qualified as crimes or serious offences, up
to and including murder and other violent
crimes.

While all juveniles within the Luxembour-
gish juvenile protection system can be
considered victims to some extent, keep-
ing real delinquents and statute offenders
together in the same facilities can result in
an escalation in the severity of measures
imposed on the latter group. It has been
long established that bullying and hier-
archical behaviour is a common problem
in the carceral context,” and particularly
pronounced among young offenders.'
Unsurprisingly, children who have been
placed in institutions because of statute
offences are often at the receiving end
of such bullying and thus more likely to
run away from the CSEE, a disciplinary
infraction which can result in solitary con-
finement of up to 72 hours or in being
sent to the CPL Schrassig. Indeed, reports
drawn up by the Ombuds-Committee
specifically mention young people who

Luxembourg risks blurring
the lines between aid
and punishment.

were incarcerated at CPL Schrassig,
because they had run away from the
CSEE." Luckily, this issue has been rec-
ognised by the responsible ministries, who
call for young people in closed facilities to
be separated according to the severity of
their offences.'®

The current child protection system in
Luxembourg thus has a distinct puni-
tive side to it, which is most prominent
in the use of incarceration to deal with
problematic minors, a practice that risks
harming the most vulnerable members of
society the most. Without a distinction
in law between delinquent, disobedient,
and vulnerable youths, Luxembourg risks
blurring the lines between aid and pun-
ishment, thus creating confusion for those
who deserve to be punished and compro-
mising the safety and life chances of those
who need protection. While the political
climate is generally opposed to the incar-
ceration of teenagers at the moment,
a reformed law needs to contain clear
restrictions both in terms of age and in

terms of other conditions that need to be
fulfilled before a child is deprived of their
liberty. Most importantly, the government
should urgently cease the practice of plac-
ing children in the CPL Schrassig, as it

violates international law.
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